. Introduction
Sitting in my office one afternoon, I received a telephone call from a lawyer many miles away. W ould I consider acting as an ethics expert witness in a civil case raising questions about the ethics of a particular physician's conduct? The question certainly caught me off guard. I had known several individuals who had acted as ethics experts in litigation and had wondered in passing about the nature and appropriateness of that role. However, I had never gone beyond casual reflection. Before responding to the lawyer's request, I felt that I needed to reflect further on the legal and ethical implications of acting as an ethics expert.
1 This paper is a consequence of that reflection.
In this paper, I will first describe the traditional approach to the use of experts in Canadian courts. Then I will consider whether, on this approach, health care ethics experts should be permitted to testify in Canadian courts. I will argue that they should be permitted to testify but caution should be exercised by the courts, the parties, and the experts themselves. The objective of the paper is to highlight the strengths and raise some concerns about the weaknesses of a practice that appears to be growing, so that the potential harmful consequences might be anticipated, problems with the practice might be avoided and the potential benefits might be maximized.
The Use of Experts in Canadian Courts
Justice Sopinka of the Supreme Court of Canada set out a four-part test for admission of expert evidence in 1994 in R. v. Mohan. For expert evidence to be admissible, it must be relevant, it must be necessary in assisting the trier of fact, there must not be any applicable exclusionary rule and the expert must be properly qualified. 2 The scrutiny for each of these elements varies insofar as it is stricter for what is considered to be "novel science." Consider each of these elements in turn.
a. Relevance
There is a two-part test for relevance: 1) the evidence must be relevant; and 2) the potential benefits of admitting the evidence must outweigh the potential harms. Potential benefits include material, strong and reliable evidence being brought before the trier of fact. Potential harms include prejudicial effect, costs such as time delay associated with its introduction, confusion and evidence being accepted uncritically by the trier of fact.
With regard to the latter two harms, the court will ask the following questions when assessing admissibility:
(1) Is the evidence likely to assist the jury in its fact-finding mission, or is it likely to confuse and confound the jury?
(2) Is the jury likely to be overwhelmed by the "mystic infallibility" of the evidence, or will the jury be able to keep an open mind and objectively assess the worth of the evidence? 3 Justice Sopinka summed up the concern that drives the court's analysis in the area of the "mystic infallibility" question as follows:
There is a danger that expert evidence will be misused and will distort the fact-finding process. Dressed up in scientific language which the jury does not easily understand and submitted through a witness of impressive antecedents, this evidence is apt to be accepted by the jury as being virtually infallible and as having more weight than it deserves.
For expert evidence to be admissible, it must be relevant, it must be necessary in assisting the trier of fact, there must not be any applicable exclusionary rule and the expert must be properly qualified.
b. Necessity in assisting the trier of fact
The test for necessity is whether the area of proposed testimony is not understood by the average person. 5 
d. A properly qualified expert
The question here is whether the person is properly qualified to serve as an expert witness. It is important to note that this question is to be answered by the judge, who will assess the witness in relation to the following standard:
[T]he evidence must be given by a witness who is shown to have acquired special or peculiar knowledge through study or experience in respect of the matters on which he or she undertakes to testify. 8 Significantly, the source of the knowledge or skills is not determinative:
[T]he test of expertness so far as the law of evidence is concerned is skill in the field in which the witness' opinion is sought. The admissibility of such evidence does not depend upon the means by which that skill was acquired. As long as the court is satisfied that the witness is sufficiently experienced with the subjectmatter at issue, the court will not be concerned with whether his or her skill was derived from specific studies or by practical training, although that may affect the weight to be given to the evidence. e. Levels of scrutiny
The test for expert testimony set out in Mohan applies across all fields of study and experience. However, the level of scrutiny is heightened for "novel science." As noted by Justice Sopinka in Mohan, expert evidence which advances a novel scientific theory or technique is subjected to special scrutiny to determine whether it meets a basic threshold of reliability and whether it is essential in the sense that the trier of fact will be unable to come to a satisfactory conclusion without the assistance of the expert. 10 Novel science receives heightened scrutiny largely because it is particularly prone to difficulties with reliability (and reliability, as previously discussed, is a critical element of relevance). Compared to well-established science, novel science is more likely to be the subject of fluctuating and conflicting opinions. Novel science may therefore be less reliable and thus of less potential benefit and greater potential harm than well-established science. Courts still apply the four-part Mohan test to novel science but they do so with greater rigour, particularly with respect to reliability.
. Classificat ion of Testimony Provided by Health Care Ethics Experts
Before applying the preceding general test for expert witnesses to the specific context of health care ethics expert witnesses, I must clarify what I mean by "testimony provided by health care ethics experts." I find it most helpful to think broadly and in terms of three categories of testimony in this realm: descriptive, conceptual and normative.
a. Descriptive
Testimony in this category consists of descriptions of the ethics of particular people, perspectives, or theories. For example, an ethics expert giving this sort of testimony might discuss whether a sexual relationship between a clinical psychologist and his patient breached the ethical standards of professional psychology in place at the time of the relationship. 11 An ethics expert giving descriptive testimony might also discuss whether cessation of potentially lifesustaining treatment violates the ethical tenets of orthodox Judaism.
b. Conceptual
Testimony in this category consists in part of clarification of terms, assessment of the logical coherence of an ethical argument, drawing of distinctions and identification of ethical issues. For example, a patient's surrogate may seek an injunction to prevent a physician from writing a Do Not Resuscitate (DNR) order on the patient's chart. The physician may argue that resuscitation would be futile and therefore the physician has the authority to write a DNR order against the wishes of the surrogate. The surrogate might counter that resuscitation would not be futile and therefore the physician does not have such authority. The health care ethics expert might explore the concept of futility as the two parties are using it and draw a distinction between two senses of futile: "not worth it" and "won't work".
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Testimony in this category may also include the drawing of conclusions from a particular set of premises. An ethics expert giving conceptual testimony might be asked to take a particular relevant ethical framework, that is, a set of moral principles or values (e.g., respect for autonomy, equality and consistency) as well as the relative weight and the meaning of these principles or values. She might then be asked what conclusions could be drawn out of that framework with respect to particular questions before the trier of fact. For example, an expert might be asked to take the ethical framework of a particular First Nations community and to draw conclusions with respect to the acceptability of somatic cell gene therapy in that community. The difference between this example and the Judaism example of descriptive testimony is that for the Judaism example, the identified group already has an established position on the issue in question and that position is being reported. For the conceptual example, the identified group does not have an established position on the issue in question but does have a framework from which a position can be derived.
c. Normative
Testimony in this category consists of statements as to whether particular conduct is ethical or unethical (right or wrong, good or bad). For example, an ethics expert giving this kind of testimony might claim that doctors have an ethical duty to treat a child against the wishes of the child's parents if, for example, the parents are refusing a lifesustaining blood transfusion on the basis of their faith. 13 The critical difference between this example and the conceptual and descriptive testimony examples is that the latter goes to what is considered ethical within a specified ethical framework, while the former goes to what is ethical. Whether one believes that there is any such thing as normative testimony following this categorization depends on whether one believes that there are universal moral truths.
For those who do not believe in universal moral truths, then this category will be empty. For those who do, then this category will have content but may still be problematic for the reasons discussed below.
d. Conclusion
It is important to draw these distinctions between the three categories of testimony because as will be seen in the next section, the distinctions have implications for the application of the Mohan test to the use of health care ethics experts.
. Some Reflect ions on the use of Health Care Ethics Experts in Light of the Mohan Test and Actual Experience to Date
Let us now take Justice Sopinka's test for admission of expert evidence (relevance, necessity in assisting the trier of fact, the absence of any exclusionary rule, a properly qualified expert, and levels of scrutiny) and reflect upon each element 14 16 Normative testimony should therefore not be admitted by the courts.
M ystic inf allibilit y
In the context of health care ethics evidence, there is prima facie reason to be concerned about one element of the second part of the Mohan relevance test. To paraphrase the comments of Justice Sopinka reproduced earlier, dressed up in philosophical language which the jury does not easily understand and submitted through a witness of impressive qualifications, this evidence may be accepted by the jury (or by the judge) as being virtually infallible and as having more weight than it deserves.
Apparently, however, the "mystic infallibility" syndrome has not yet compromised a case. Judges have been able to give the testimony of ethics experts the weight it deserves, often declaring it unhelpful or incorrect. Consider the following illustrative excerpts from cases involving ethics experts:
• The evidence of all of these last named witnesses was interesting, but I regret, not too helpful. I have assigned this evidence as having no weight in the decision I have to make, even though such information may well be extremely useful to a practising physician.
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• As with the testimony of Mary Rowell, I found the testimony of Dr. Gallop in the area of textbooks and current nursing education with respect to social interaction with patients to be unhelpful in this case for two reasons. 18 In the cases to date, the triers of fact appear to have been able to acknowledge expertise without falling victim to the "mystic infallibility" syndrome.
Thus far, there is no reason to believe that the syndrome would be any more pronounced for health care ethics experts than, for example, scientific experts. Caution with respect to this syndrome is required for health care ethics experts as it is for other kinds of experts, but the use of health care ethics experts should not be precluded merely because of the potential for the syndrome to be manifested. That said, however, none of the cases to date involved juries who might be more prone to this syndrome than judges. Therefore, at least until we have more experience with the actual use of health care ethics experts, greater caution should probably be exercised in cases of trial by judge and jury rather than by judge alone.
b. Necessity in assisting the trier of fact
Some would argue that ethics is not an area that is not understood by or is outside the experience and knowledge of the trier of fact. Rick Salutin, for example, expressed the following opinion in the Toronto Globe and M ail:
Ethicists, who didn't exist 20 years ago, are the most offensive experts of all, in my opinion.
Maclean's [a national magazine] headed a story, "Ethicists weigh potential costs and benefits of cloning," as if the rest of us shouldn't ever touch such things on our own. But would you stand around while someone gets beaten, and say, "Sorry, I'm waiting for the ethicist?" Ethics is about being human, it's not a specialty. The point is to have it whatever you do, not call in an expert as you would a plumber -in whose expertise, by the way, (after a recent lift-level mechanism crisis), I believe." 
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• Is the current Criminal Code prohibition on assisted suicide unconstitutional? To answer this question, one needs to understand whether a sustainable distinction can be drawn between withdrawing potentially lifesustaining treatment and assisting a suicide. 22 The answers to these questions could well depend upon testimony that falls outside the experience and knowledge of a judge or jury. Were they or others like them to arise in a case, I would argue that the testimony of a health care ethics expert would pass the necessity test.
c. A properly qualified expert
There is good reason to be concerned about whether judges are able to determine when someone is skilled and sufficiently experienced to serve as a health care ethics expert. There is enormous debate in the health care ethics community about ethical expertise. 23 There is no accreditation process. 24 There is no widespread agreement about what experience is relevant, necessary and sufficient. 25 If you ask ten members of the Canadian Bioethics Society what constitutes proper qualification for serving as a health care ethics expert, you might well receive ten different responses. Some might say a Ph.D. in a relevant area of philosophy or theology with at least five years experience working in health care ethics, some might say a degree in a field related to health care ethics (e.g, medicine or nursing), some training in health care ethics (e.g., a two week intensive course at Georgetown University) and some involvement in the field, while still others might say that no specific educational background is required but rather simply a manifest interest in the field. The range of answers would be extreme. How then are judges to decide who is qualified to testify as an expert? In the face of such uncertainty in the field, there is also less likely to be the same kind of restraint exercised by individuals approached to appear as experts as is exercised in fields for which there is clarity about what constitutes qualification as an expert. This lack of certainty is one of the greatest challenges for the legitimate use of health care ethics experts in court.
Fortunately for those who seek to enter the testimony of health care ethics experts, the standards for qualification are low. In practice, admissibility is determined by whether the proposed expert knows more than the trier of fact. However, fortunately for the administration of justice, the weight of the evidence is then determined during the trial at which point the testimony provided can be subjected to serious scrutiny and, if the expert really is incompetent, completely undermined on cross-examination.
An additional challenge for the legitimate use of health care ethics experts in court comes from the fact that the expertise required can vary quite dramatically according to the category of ethics testimony required. For example, the expert might need qualifications in medical history or cultural anthropology to provide descriptive testimony but in philosophy or theology to provide conceptual testimony. Extreme care should therefore be taken by lawyers and the courts when assessing whether a particular individual is properly qualified. The assessor should carefully consider the category of testimony to be offered and ensure that the potential expert indeed has expertise relevant to that type of testimony.
I would also argue that restraint should be exercised by individuals who are approached to serve as health care ethics experts. They should be very clear about what category of ethics testimony is being sought and ensure that they have the appropriate expertise. If they do not, they should explain the kind of expertise that is required for the category of testimony that is sought and attempt to direct the lawyer seeking the expert testimony to others who might have the required expertise. In the absence of any consensus on accreditation and in the face of ambiguity about the nature of health care ethics testimony, this seems to be a means by which the health care ethics community could help the justice system cope with the challenges of qualification for the provision of health care ethics expert testimony.
d. Levels of scrutiny
Is the subject matter of health care ethics testimony akin to a "novel science"? M any health care cases raise new and challenging ethical questions about which the experts disagree. For example, are embryos property? Can anencephalic infants be used as organ donors? What are the limits on access to health information in an era of powerful and sophisticated information technology? Disagreements arise not only about the specific answers to the specific questions but also about the appropriate frameworks and methodologies within which to even consider the questions. At first blush, then, health care ethics might seem akin to a "novel science," thus requiring higher scrutiny. However, there are several arguments to be made against this conclusion.
First, and most significantly, health care ethics testimony has already been admitted by Canadian courts (with no evidence that a higher level of scrutiny has been applied). 26 Second, controversy is not to be confused with novelty. There is considerable disagreement and controversy about many issues in the field of health care ethics. It is unlikely that there will ever be universal agreement on such intractable ethical problems as abortion and euthanasia. However, unlike in the United States, widespread acceptance of a position on an issue or a particular methodology is not required for expert evidence to be considered reliable. 27 In Canada, disagreements and controversy go to weight, not admissibility.
Third, while there is considerable disagreement and controversy about many issues in the field of health care ethics, there is also considerable agreement and little controversy about some issues. For example, there is now widespread agreement about the need for a free and informed consent prior to medical treatment. There is widespread agreement about the necessity of ethics review for all research involving human subjects. Fourth, health care ethics testimony will frequently address novel questions but the basis for the answers is not novel. Conceptual testimony is ultimately grounded in ethics and ethics itself has a long and distinguished history. Descriptive testimony may be grounded in different disciplines. As noted before, some subjects of descriptive testimony might be grounded in history and others in cultural anthropology. Each of these fields also has a long and distinguished history.
Finally, health care ethics is a field for which doctorates are awarded by reputable institutions. There is a wellestablished literature. These are both hallmarks of a field of study that should be taken to have progressed from "novel" to "established." Therefore, I would conclude that health care ethics testimony both is not and should not be considered "novel science" testimony and should not be subjected to stricter scrutiny than other well-established sciences. However, as with all expert testimony, in every particular instance, it should still be scrutinized for reliability.
. Conclusions
This review of the law regarding expert testimony and the actual use of health care ethics experts in Canadian courts suggests the following conclusions with respect to descriptive and conceptual testimony:
• lawyers should be aware of the potential usefulness of health care ethics testimony;
• judges should be careful to ensure that the health care ethics testimony will be relevant to questions of fact and/or law that must be answered in the specific case;
• care should be taken to avoid the mystic infallibility syndrome where health care ethics experts are used in jury trials; and • lawyers, judges, and potential experts should be careful to ensure that the potential expert has sufficient and relevant qualifications for the category of testimony to be offered.
With respect to normative testimony, judges should refuse to admit it and potential ethics experts should refuse to provide it.
I believe that the value and legitimacy of the use of health care ethics experts in Canadian courts will be enhanced by these refinements to current practice.
